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Earlier this month, in Billard v. Charlotte Catholic High School,[1] the U.S. 

District Court for the Western District of North Carolina ruled in favor of a 

gay former drama teacher who lost his job after he announced 

on Facebook that he and his longtime partner were getting married. 

 

Granting plaintiff Lonnie Billard's motion for summary judgment, U.S. 

District Judge Max Cogburn Jr. determined that the Catholic school 

engaged in sex discrimination in violation of Title VII of the Civil Rights 

Act when it terminated Billard, a secular substitute teacher. 

 

Judge Cogburn considered and rejected every religion-based defense 

raised by the school, including the ministerial exception.[2] 

 

It seemed that the U.S. Supreme Court's 2020 decision in Our Lady of Guadalupe School v. 

Morrissey-Berru[3] diluted the narrower interpretation of when federal anti-discrimination 

laws apply to a religious organization, as the court espoused in its 2012 ruling in Hosanna-

Tabor Evangelical Lutheran Church and School v. U.S. Equal Employment Opportunity 

Commission.[4] 

 

However, the Billard ruling supports a more streamlined view of the ministerial exception 

and clarifies when religious organizations can discriminate lawfully against an employee. 

 

While there are few things more polarizing than a discussion about religion, except maybe 

politics, this case warrants deeper scrutiny. 

 

Why sex discrimination? 

 

As we know from the Supreme Court's landmark decision in Bostock v. Clayton County in 

2020,[5] it is a violation of Title VII to fire or take any adverse action against an employee 

merely for being gay, even if their sexual orientation was only part of the reason for an 

adverse action.[6] 

 

There, the court stated, 

an individual's homosexuality or transgender status is not relevant to employment 

decisions. That's because it is impossible to discriminate against a person for being 

homosexual or transgender without discriminating against that individual based on 

sex.[7] 

 

Indeed, it was no secret that the school terminated Billard because of his sexual orientation 

— the school admitted it. If the school fired Billard after he announced his engagement to a 

member of the opposite sex, there would have been no Title VII issue. But according to the 

opinion, the school openly admitted that they chose to fire Billard because he was gay. 

 

Judge Cogburn emphasized that the school treated employees differently depending on their 

sex, and Billard's sex, as a man, constituted a but-for cause in the school's decision to 

terminate him.[8] 
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So far so good? It seems so. After all, Bostock advises employers that discriminating against 

employees based on sexual orientation or transgender status is sex discrimination. 

 

But this is a Catholic school — and that matters. 

 

What is the ministerial exception? 

 

The so-called ministerial exception bars Title VII employment claims, as well as those based 

on any federal anti-discrimination laws, filed by employees who serve in clergy-based roles 

for a religious employer,[9] including organizations with religious missions like the Catholic 

school here. 

 

It relates to the constitutional precept that protects the free exercise of religion and 

prohibits government interference with, or regulation of, church authority — part of the 

church autonomy doctrine in the First Amendment's establishment clause.[10] 

 

Simply put, a plaintiff cannot sue a religious organization based on its decisions to hire or 

terminate employees who can be described as ministers based on what they teach or the 

education they provide. 

 

Thus, the exception applies only to employees who perform essentially religious functions, 

namely, those whose primary duties consist of engaging in church governance, supervising 

a religious order, or conducting religious ritual, worship or instruction. It is a fact-based 

determination. 

 

This includes teachers whose duties involve instilling religious values in students and 

sharing a church's mission with students, i.e., teachers who perform "vital religious duties" 

that are at the heart of the organization's mission, as stated in Guadalupe.[11] 

 

So, didn't the ministerial exception prohibit Billard's claim? 

 

In this case, Judge Cogburn ruled that federal laws protecting church autonomy and 

freedom of association didn't shield this school and diocese from liability for violating Title 

VII. 

 

Rather, the ministerial exception is narrow — otherwise, religious organizations would not 

be subject to Title VII at all. This makes sense because after all, there is no First 

Amendment right to engage in employment discrimination. 

 

Accordingly, Judge Cogburn explained that the exception "is limited only to employees who 

perform spiritual functions," which would not include a drama teacher who never performed 

any spiritual or religion-based functions. 

 

He aptly distinguished ministers from other employees, quoting Guadalupe: 

"[T]eachers at religious schools who are entrusted with the responsibility of 

instructing their students in the faith" are ideal candidates for a ministerial 

exception, but the Supreme Court never intended to expand a religious 

organization's autonomy to encompass all types of employment discrimination.[12] 

 

How can an employer determine if the ministerial exception applies? 

 

So how can a religious organization employer tell when a person is a minister? Like so many 



aspects of employment law, it depends. 

 

In Hosanna-Tabor, the Supreme Court gave employers a handy four-factor test to 

determine if someone is a minister within the meaning of the exception. 

 

However, last year, the court pivoted on these factors with Guadalupe, ruling that these 

factors need not be met and may be irrelevant in other cases.[13] 

 

While some wonder if Hosanna-Tabor remains good law after Guadalupe, the two are not 

inconsistent in a fact-basis analysis. 

 

As the Billard case discusses, the key ingredient for religious employers to focus on is not an 

employee's title, but what the employee actually does, which is a fact-based determination. 

 

Here, in Billard, the only factor that could possibly weigh in favor of Billard being a minister 

is his employer — a religious school with a religious mission. Every other fact, including the 

following, showed that the ministerial exception was not appropriate in this case. 

• He taught only secular subjects — English and drama — not religion; 

 

• He was not required to be Catholic or Christian to teach these subjects; 

 

• He had no religious training and was not required to have any; 

 

• He did not perform vital religious duties, critical to the Guadalupe decision; 

 

• He did not consider himself to be a minister — he did not claim religious tax benefits, 

he did not require prayers in class and his role did not convey a religious message at 

all. 

 

At least in the Western District of North Carolina, the ministerial exception is narrow. It will 

not justify a religious institution's termination of an employee on the basis of sexual 

orientation when that individual teaches a secular subject and does not espouse any 

religious teachings or participation. 

 

The ministerial exception is not license to discriminate. Employers must carefully analyze an 

employee's role, position and teaching before terminating an employee because of sex, 

including LGBTQ status. 
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