CLIENT ALERT
SEC Releases Statement on “Framework for ‘Investment Contract’ Analysis of Digital Assets” and
Grants First No-Action Letter on Digital Assets
April 5, 2019
On Wednesday, April 3, 2019, the Securities and Exchange Commission’s Strategic Hub for Innovation
and Financial Technology, known as FinHub, published a “plain English” digital assets framework (the
“Framework”) to help participants in the space analyze whether a digital asset is offered and sold as an
investment contract, and, therefore, is a “security” subject to U.S. federal securities laws and regulations.
Also on Wednesday, the SEC provided the first no-action relief involving the sale of digital assets in
response to TurnKey Jet, Inc.’s no-action request.
Links to the relevant materials discussed in this Client Alert are available below.
Digital Assets Framework
Bill Hinman, Director of Division of Corporation Finance, and Valerie Szczepanik, Senior Advisor for
Digital Assets and Innovation, stated that depending on the nature of the digital asset, “including what
rights it purports to convey and how it is offered and sold, it may fall within the definition of a security
under the U.S. federal securities laws.”
The Framework provides a broad overview of elements that should be considered when analyzing whether
the sale of a digital asset constitutes the sale of security, and addresses the three prongs of the well-known
Howey test: (1) an investment of money, (2) in a common enterprise, (3) with a reasonable expectation of
profit to be derived from the efforts of others.
The Framework provides little guidance on the first two prongs—investment of money and common
enterprise—stating only that the SEC “typically” has found both are satisfied when evaluating digital
assets. Consistent with the SEC’s August 2018 order in In re Tomahawk Exploration LLC, the Framework
specifies (in a footnote) that “the lack of monetary consideration for digital assets, such as those distributed
via a so-called ‘air drop,’ does not mean that the investment of money prong is not satisfied; therefore, an
airdrop may constitute a sale or distribution of securities.”
The SEC also clarified (again in a footnote) that, despite a robust body of securities law precedent from
courts stating otherwise, it does not consider the “common enterprise” prong to be “a distinct element of
the term ‘investment contract.’”
The Framework—directed towards those “considering an Initial Coin Offering . . . or otherwise engaging
in the offering, sale, or distribution of a digital asset”— provides practical, “real world” examples of when
an investor has an “expectation of profit” or is “relying on efforts of others,” the latter of which can be
derived from the efforts of others can be from the promoters, issuers or other third parties. The examples
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of the “efforts of others” offered in the Framework parallel certain examples enumerated by Director
Hinman in his June 14, 2018 speech of when a network is “sufficiently decentralized,” and thus, is no
longer sufficient to establish that a digital asset is an “investment contract” subject to the securities laws.
Although not explicit, the Framework continued with the theme of “decentralization” that Director
Hinman raised in June 2018. For example, the Framework notes that an investors’ reliance on the efforts
of others may arise when “essential tasks or responsibilities [are] performed and expected to be performed
by [a promoter, issuer or other third party], rather than an unaffiliated, dispersed community of network
users (commonly known as a ‘decentralized’ network).”
The Framework presents a view on additional elements to consider when analyzing whether a digital asset
previously sold as a security should be reevaluated at the time of later offers and sales. Implied in the
Framework is the notion that a digital asset that was once sold as a security could later be sold not as a
security if there is no longer any reasonable expectation of profit or reliance on efforts of others.

No-Action Relief
After an eleven-month process, the SEC granted no-action relief to TurnKey Jet, Inc. (“TurnKey”) in
connection with TurnKey’s sale of digital assets in the form of tokenized jet cards. That relief means that
the SEC’s staff will not recommend that the SEC take an enforcement action against TurnKey so long as
it sells the tokens in a manner entirely consistent with the facts set forth the no-action request letter.
Specifically, the SEC stated, “Any different facts or conditions [from those represented by TurnKey to
the SEC regarding the digital asset sale] might require the Division to reach a different conclusion.”
Facts highlighted by the SEC as being determinative in issuing the no action letter were, among others:
•
•
•
•

TurnKey would not use any funds from the token sale to develop its platform, network or app;
TurnKey’s tokens will be “fully developed and operational” at the time the tokens are sold;
TurnKey’s tokens will only be transferred among TurnKey digital wallets—and will not be
transferred to any external digital wallet; and
TurnKey will market its tokens to emphasize the token’s “functionality”—not the “potential for
the increase in the market value” of the tokens.

The SEC’s no action letter also emphasized that the SEC’s position derived from the representations made
by TurnKey’s counsel regarding the facts relevant to TurnKey’s token offering.
Both the Framework and the no action letter implicitly emphasize the importance of having skilled counsel
who will work with the Commission on any token offering.
The Framework may be accessed at: https://www.sec.gov/corpfin/framework-investment-contractanalysis-digital-assets
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Director Hinman’s public statement on the Framework is available here:
https://www.sec.gov/news/public-statement/statement-framework-investment-contract-analysis-digitalassets
Director Hinman’s June 14, 2018 speech is available here: https://www.sec.gov/news/speech/speechhinman-061418.
The no-action request is available here: https://www.sec.gov/divisions/corpfin/cfnoaction/2019/turnkey-jet-040219-2a1-incoming.pdf
The SEC’s response to the no-action request may be accessed at:
https://www.sec.gov/divisions/corpfin/cf-noaction/2019/turnkey-jet-040219-2a1.htm

Contacts
If you have any questions or would like more information on the issues discussed in this client update,
please contact any of the following FisherBroyles partners:
New York
Michael Pierson (https://www.fisherbroyles.com/michael-pierson/)
Rebecca Rettig (https://www.fisherbroyles.com/rebecca-rettig/)
Los Angeles
Marc Boiron (https://www.fisherbroyles.com/marc-boiron/)
Palo Alto/Los Angeles
Adam Ettinger (https://www.fisherbroyles.com/adam-t-ettinger/)
Boston
Lara Slachta (https://www.fisherbroyles.com/lara-slachta/)
FisherBroyles’ Fintech and Blockchain practice group includes partners who previously practiced at
Cravath, BakerMcKenzie, Morgan Lewis, Sheppard Mullin, Sidley, WilmerHale, and Wilson Sonsini, as
well as at the U.S. Securities and Exchange Commission, Goldman Sachs, Deutsche Bank, and other
premier investment banks. The firm’s Fintech and Blockchain practice group continues to attract top talent
as it further enhances its stature as a “go-to” team for clients funding, developing, marketing, operating or
investing in this emerging space.
Founded in 2002, FisherBroyles, LLP is the first and world’s largest distributed, full-service law firm
partnership, which has grown to over 240 partners in 22 offices nationwide. Visit www.fisherbroyles.com
to learn more about our firm’s unique approach and how we can best meet your legal needs.
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